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The tentative ruling will become the Court’s ruling unless by 4:00 p.m. of the court day preceding 

the hearing, counsel or self-represented parties call the department rendering the decision to 

request argument and to specify the issues to be argued.  Calling counsel or self-represented 

parties requesting argument must advise all other affected counsel and self-represented parties by 

no later than 4:00 p.m. of his or her decision to appear and of the issues to be argued.  Failure to 

timely advise the Court and counsel or self-represented parties will preclude any party from 

arguing the matter.  (Local Rule 3.43(2).)  CourtCall will NOT be used by D-36.  Zoom is approved 

for all hearings except Issue Conferences and Trial.  Department 36’s telephone number is: 

(925) 608-1136. 

NOTE: In order to minimize the risk of miscommunication, Dept. 36 prefers and encourages fax or 

email notification to the department of the request to argue and specification of issues to be 

argued – with a STRONG PREFERENCE FOR EMAIL NOTIFICATION.  Dept. 36’s Fax Number 

is: (925) 608-2693.  Dept. 36’s email address is: dept36@contracosta.courts.ca.gov.  

Warning: this email address is not be used for any communication with the department except as 

expressly and specifically authorized by the Court.  Any emails received in contravention of this 

order will be disregarded by the Court and may subject the offending party to sanctions. 

Submission of Orders After Hearing in Department 36 Cases 

The prevailing party must prepare an order after hearing in accordance with CRC 3.1312. 
The order must include appearances.  If the tentative ruling becomes the Court’s ruling, a copy of 
the Court’s tentative ruling must be attached to the proposed order when submitted to the Court 
for issuance of the order. 
 

 1.  TIME:  9:00   CASE#: MSC20-00386 
CASE NAME: BRAGGS VS. THOMPSON 
HEARING ON DEMURRER TO 3rd Amended COMPLAINT 
FILED BY TERRANCE THOMPSON, ANTOINETTE THOMPSON 
* TENTATIVE RULING: * 
 
 Defendants Terrance Thompson and Antoinette Thompson’s demurrer to the 
Tenth Cause of Action (Fraud) in the Third Amended Complaint is sustained without leave 
to amend. 
 
Background 
 
 Plaintiffs Danae Braggs and Marcus Wright entered into a written lease agreement on or 
about January 30, 2018, to rent a single family home located at 1625 Kingsley Drive in 
Pittsburg. Plaintiffs allege that throughout the tenancy, there were several substantial habitability 
defects in the subject premises, including a rodent infestation and defective plumbing.   
Defendants Terrance Thompson, Donna Thompson, and Antoinette Thompson owned, 
controlled and/or managed the unit.    
 
 Plaintiffs allege a number of causes of action, including breach of the implied warranty of 
habitability, breach of quiet enjoyment, breach of contract and fraud. 
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Demurrer 
 
 Defendants demur to the Tenth Cause of Action for Fraud on the ground the Third 
Amended Complaint failed to allege facts sufficient to state a cause of action.  (CCP § 430.10(e) 
and the cause of action is uncertain.  (CCP § 430.10(f).   Particularly, Plaintiffs failed to allege 
facts to establish the element of “scienter” in the fraud cause of action. 
  
Demurrer Standard 
 
 The limited role of a demurrer is to test the legal sufficiency of a complaint.  It raises 
issues of law, not fact, regarding the form or content of the opposing party's pleading.  
(Donabedian v. Mercury Ins. Co. (2004) 116 Cal.App.4th 968, 994.)  For purposes of a 
demurrer, all properly pleaded facts are admitted as true.  (Aubry v. Tri-City Hospital Dist. (1992) 
2 Cal.4th 962, 967.)  On demurrer the complaint must be liberally construed with a view to 
substantial justice between the parties.  (Code of Civil Procedure § 452.)   
 
 A demurrer lies only for defects appearing on the face of the complaint or from matters of 
which the court must or may take judicial notice.  (Code of Civil Procedure § 430.40; see Blank 
v. Kirwan (1985) 39 Cal.3d 311, 318.)  “If the complaint states a cause of action under any 
theory, regardless of the title under which the factual basis for relief is stated, that aspect of the 
complaint is good against a demurrer.”  (Quelimane Co. v. Stewart Title Guaranty Co. (1998) 19 
Cal.4th 26, 38.) 
 
10th Cause of Action (Fraud) 
 
 Plaintiffs allege there were substantial habitability defects in Plaintiffs’ unit and 
Defendants were already aware that these conditions existed and others [rodent infestations] 
were going to come into existence shortly after the beginning of Plaintiffs’ tenancy.  Plaintiffs 
allege Defendants concealed these facts from Plaintiffs at the time of making of the written 
rental agreement.  (Complaint, ¶ 11.)   
 
 Plaintiffs also allege that beginning in September 2018, Plaintiffs complained to 
Defendants regarding the rodents in their home.  Defendants represented that they would send 
a pest control company to remediate the problem.  Plaintiffs allege this representation was false 
and Defendants knew they had no plans of sending a pest control company in 2018. (Complaint, 
¶70.) However, Plaintiffs allege Defendants hired Terminix in January 2019, who informed 
Plaintiffs that additional work needed to be performed to address the problem, but Terminix did 
not return to complete the work (Complaint, ¶71.)  In March 2019, Defendants hired a different 
company, whom Plaintiffs stated performed inadequate repairs.  Plaintiffs allege that despite 
multiple representations by Defendants that they would make repairs to close entry ways to the 
rodents, Defendants failed to hire a company able to the rid the premises of the rodents. 
(Complaint, ¶71.) 
 
 From the allegations in the complaint, Plaintiffs appear to be alleging fraud based on 
deceit and promissory fraud.  “ ‘The elements of fraud, which give rise to the tort action for 
deceit, are (a) misrepresentation (false representation, concealment, or nondisclosure); 
(b) knowledge of falsity (or 'scienter'); (c) intent to defraud, i.e., to induce reliance; (d) justifiable 
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reliance; and (e) resulting damage.’ [Citations.]”  (Lazar v. Superior Court (1996) 12 Cal.4th 
631, 638.) 
 
 “Promissory fraud’ is a subspecies of the action for fraud and deceit.” (Lazar v. Superior 
Court (1996) 12 Cal.4th 631, 638.) “The elements of promissory fraud … are (1) a promise 
made regarding a material fact without any intention of performing it; (2) the existence of the 
intent not to perform at the time the promise was made; (3) intent to deceive or induce the 
promisee to enter into a transaction; (4) reasonable reliance by the promisee; (5) 
nonperformance by the party making the promise; and (6) resulting damage to the promise[e].” 
(Rossberg v. Bank of America, N.A. (2013) 219 Cal.App.4th 1481, 1498.) 
 
 “‘In California, fraud must be pled specifically; general and conclusory allegations do not 
suffice.’ ‘Every element of the cause of action for fraud must be alleged in the proper 
manner.’”(Reeder v. Specialized Loan Servicing LLC (2020) 52 Cal.App.5th 795, 803.)  “As with 
any other form of fraud, each element of a promissory fraud claim must be alleged with 
particularity.” (Beckwith v. Dahl (2012) 205 Cal.App.4th 1039, 1060.)    Plaintiffs must allege 
facts showing ‘facts which show how, when, where, to whom, and by what means the 
representations were tendered.’ [Citation.]” (Lazar, supra, 12 Cal.4th 631, 645, internal quotation 
marks omitted.) 
 
 Here, Defendants demur on the ground Plaintiffs have not alleged sufficient facts 
because the fraud claim depends on Defendants’ knowing about future events.  Defendants 
could not have intentionally made a misrepresentation about the future mice and rat infestation 
that occurred eight to ten months after Plaintiffs signed the lease.  Therefore, Plaintiffs argue, 
it’s only speculation and conjecture that Defendants knew such an infection would occur.   
 
  Additionally, Defendants argue that Plaintiffs have not pled justifiable reliance.  
The Lease documents signed by Plaintiffs indicate Plaintiffs themselves inspected the premises 
and attested to the fact the premises were in good condition by their signatures.  Defendants 
also demur on the ground the Tenth Cause of Action is uncertain. 
 
  Plaintiffs oppose the demurrer arguing they have pled sufficient facts to support a cause 
of action for fraud.  Plaintiffs note the demurrer addresses misrepresentations made at the 
beginning of the tenancy, but Plaintiffs argue there were other misrepresentations specifically 
alleged under the Tenth Cause of Action that the demurrer failed to address.  Plaintiffs argue 
there were misrepresentations about the deployment of a pest control company that did not 
occur in 2018.  
 
 A representation generally is not actionable unless it is about “past or existing facts.”  
(Stockton Mortgage, Inc. v. Tope (2014) 233 Cal.App.4th 437, 458.)  “To maintain an action 
for deceit based on a false promise, one must specifically allege and prove, among other things, 
that the promisor did not intend to perform at the time he or she made the promise and that it 
was intended to deceive or induce the promisee to do or not do a particular thing.” (Tarmann v. 
State Farm Mut. Auto. Ins. Co. (1991) 2 Cal.App.4th 153, 159.) “The only circumstances under 
which a future promise may form the basis of a fraud claim is where the plaintiff can allege facts 
that the promisor made a promise with no intent of performing.” (Miles v. Deutsche Bank 
National Trust Co. (2015) 236 Cal.App.4th 394, 402-403.) 
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   Here, Plaintiffs allege in the Tenth Cause of Action that Defendants represented that 
they would send a pest control company but they did not do so in 2018.  Yet, Plaintiffs allege 
that Defendants did, in fact, sent a pest control company in January and March of 2019.  The 
allegations do not show an intent not to perform when the promise was made.  “‘[S]omething 
more than nonperformance is required to prove the defendant's intent not to perform his 
promise.’ [Citation.]” (Tenzer v. Superscope (1985) 39 Cal.3d 18, 30.)  Here, the allegations 
show Defendants actually performed, although not in the timeframe expected by Plaintiffs. 
At any rate, the allegations do not show an intent not to perform when the alleged promise 
was made. 
 
 Also, there are no allegations that the promise was made to induce Plaintiffs to do a 
particular thing.  The Plaintiffs had already entered into the lease when this promise was 
allegedly made.  They are no allegations Plaintiff changed their position in reliance on 
Defendants’ promise to send a pest control company to address the rodent problem. 
 
 For the reasons stated above, the demurrer to the Tenth Cause of Action for Fraud is 
sustained without leave to amend.  The Court previously addressed the fraud cause of action in 
the Demurrer to the FAC.  Plaintiffs have had an opportunity to cure any defects. Plaintiffs have 
the “burden of demonstrating a reasonable possibility to cure any defect.”  (Green Valley 
Landowners Assn. v. City of Vallejo (2015) 241 Cal.App.4th 425, 432.)   The Opposition 
proffered no facts demonstrating the defects may be cured. 

 

  

 2.  TIME:  9:00   CASE#: MSC21-00266 
CASE NAME: BARTER VS. CIERRA 
HEARING ON MOTION FOR PREFERENCE AND TRIAL SETTING 
FILED BY KRISTINE BARTER 
* TENTATIVE RULING: * 
 
Vacated.  This motion was withdrawn by the moving party at the Case Management Conference 
on August 6, 2021. 
 

  

 3.  TIME:  9:00   CASE#: MSC21-00286 
CASE NAME: AYALA VS. SHERLAND 
HEARING ON DEMURRER TO COMPLAINT 
FILED BY SHERLAND, INC. 
* TENTATIVE RULING: * 
 
Vacated.  Case dismissed without prejudice on September 1, 2021. 
 

  



CONTRA COSTA SUPERIOR COURT 
MARTINEZ, CALIFORNIA 

DEPARTMENT:   36 
HEARING DATE:   09/13/21 

 
 

- 5 - 

 4.  TIME:  9:00   CASE#: MSL17-01033 
CASE NAME: CAPITAL ONE VS. GARCIA 
HEARING ON MOTION FOR ENTRY OF JUDGMENT UNDER TERMS OF SETTLEMENT 
FILED BY CAPITAL ONE BANK (USA), N.A. 
* TENTATIVE RULING: * 
 
Plaintiff’s unopposed motion to set aside notice of settlement and enter judgment pursuant to 
Code of Civil Procedure section 664.6 is granted.  Plaintiff shall recover judgment in the 
principal sum of $3,569.14 plus costs of $569.50 for a total of $4,138.64. 
 

  

 5.  TIME:  9:00   CASE#: MSL19-01177 
CASE NAME: PORTFOLIO RECOVERY VS. ROMO 
HEARING ON MOTION FOR ENTRY OF JUDGMENT UNDER TERMS OF SETTLEMENT 
FILED BY PORTFOLIO RECOVERY ASSOCIATES, LLC 
* TENTATIVE RULING: * 
 
Plaintiff’s unopposed motion to set aside notice of settlement and enter judgment pursuant to 
Code of Civil Procedure section 664.6 is granted.  Plaintiff shall recover judgment in the 
principal sum of $4,665.39 plus costs of $364.50 for a total of $5,029.89. 
 

  

 6.  TIME:  9:00   CASE#: MSL19-03746 
CASE NAME: CAPITAL ONE VS. ODE 
HEARING ON MOTION FOR ENTRY OF JUDGMENT UNDER TERMS OF SETTLEMENT 
FILED BY CAPITAL ONE BANK (USA), N.A. 
* TENTATIVE RULING: * 
 
Plaintiff’s unopposed motion to set aside notice of settlement and enter judgment pursuant to 
Code of Civil Procedure section 664.6 is granted.  Plaintiff shall recover judgment in the 
principal sum of $1,579.87 plus costs of $569.50 for a total of $2,149.37. 
 

  

 7.  TIME:  9:00   CASE#: MSL19-04653 
CASE NAME: CAPITAL ONE VS. SAEPHAN 
HEARING ON MOTION FOR ENTRY OF JUDGMENT UNDER TERMS OF SETTLEMENT 
FILED BY CAPITAL ONE BANK (USA), N.A. 
* TENTATIVE RULING: * 
 
Plaintiff’s unopposed motion to set aside notice of settlement and enter judgment pursuant to 
Code of Civil Procedure section 664.6 is granted.  Plaintiff shall recover judgment in the 
principal sum of $3,200.00 plus costs of $575.00 for a total of $3,775.00. 
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 8.  TIME:  9:00   CASE#: MSL19-05754 
CASE NAME: CITIBANK VS. WILLSON 
HEARING ON MOTION FOR ENTRY OF JUDGMENT UNDER TERMS OF SETTLEMENT 
FILED BY CITIBANK, N.A. 
* TENTATIVE RULING: * 
 
Plaintiff’s unopposed motion to set aside notice of settlement and enter judgment pursuant to 
Code of Civil Procedure section 664.6 is granted.  Plaintiff shall recover judgment in the 
principal sum of $5,001.46 plus costs of $575.00 for a total of $5,576.46. 

 

  

 9.  TIME:  9:00   CASE#: MSL19-08812 
CASE NAME: WELLS FARGO VS. DEAN 
HEARING ON MOTION FOR SUMMARY JUDGMENT OR SUMMARY ADJUDICATION 
FILED BY WELLS FARGO BANK, N.A. 
* TENTATIVE RULING: * 
 
Vacated.  Parties have reached a stipulated judgment. 
 

  

10.  TIME: 10:00   CASE#: MSL20-04514 
CASE NAME: PORTFOLIO RECOVERY VS. KENNEY 
HEARING ON OSC RE: WHY COURT SHOULD NOT STRIKE DEFT'S ANSWER FOR 
FAILURE TO APPEAR 7/15/21 & DEFEND CASE 
* TENTATIVE RULING: * 
 
Parties are ordered to appear. 

 

  

11.  TIME: 10:00   CASE#: MSL20-04514 
CASE NAME: PORTFOLIO RECOVERY VS. KENNEY 
COURT TRIAL - (1 HOUR) SHORT CAUSE / 0 DAY(S) 
* TENTATIVE RULING: * 
 
Parties to appear and be ready for short cause trial.  Failure to appear may result in imposition 
of sanctions. 

 

 

 


